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DECI SI ON

This case is before the State Personnel Board (SPB or Board)
for determnation after the Board rejected the proposed deci sion of
the Admnistrative Law Judge (ALJ) in an appeal by Bruce Harrington
(Appellant or Harrington), a psychiatric technician who had been
dismssed from his position at the Patton State Hospital,
Departnent of Mental Health at Patton (Departnent). In sustaining
the dismssal, the ALJ rejected Appellant's argunent that the
Departnent's failure to conply with the substance abuse testing
provisions set forth at Title 2 of the California Code of

Regul ations, section 599. 960, et seq.' nandated dismissal of the

ANl section references are to Title 2 of the California Code
of Regul ations unl ess ot herw se indi cat ed.
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char ges agai nst Appel | ant . 2

The Board determned to decide the case itself, based upon the
record and additional argunents to be submtted in witing. After
review of the entire record, including the transcripts and briefs
submtted by the parties, the Board overturns the dismssal for the

reasons set forth bel ow

FACTUAL SUMVARY

Adoption of the Substance Abuse Regul ations

I n Cct ober 1988, t he Depart nent of Per sonnel
Adm ni stration (DPA) enacted a conprehensive set of regulations
designed "to help ensure that the State workplace is free fromthe
effects of drug and al cohol abuse."” (2 Cal. Code of Regulations
section 599.960 et seq.) The regulations set forth in detail the
procedures that State agencies are required to follow should they
desire to utilize substance testing to attain the goal of a drugs
and al cohol free workplace. They describe the circunstances under
which an enployee may be tested, describe the standards to be
observed in the collecting, handling, and testing of the sanple,

and set forth the procedures to be observed once substance abuse

The ALJ agreed with Appellant's contention that a Skelly
violation had occurred. Since we find the dismssal inappropriate,
we need not address Appellant's contention that his Skelly rights
wer e vi ol at ed.
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test results are received by the appointing power from the
| aboratory that has perfornmed the tests.

At issue here is the Departnent's nonconpliance wth the
requi rement that substance abuse test results be received and
reviewed by a Medical Review Oficer.? During the sanple
collection process, the enployee is to be provided the opportunity
to provide information about factors other than illegal drug use,
such as the taking of legally prescribed nedications, that could
cause a false positive result. At the enployee's option, this
information may be submtted in a seal ed envel ope to be opened only
by a Medical Review Oficer if the test result is positive.
(Section 599.964) The Medical Review Oficer, who is to be a
| i censed physician designated by the appointing power, is charged
with the obligation to:

(a) Review the results and determne if the standards
and procedures required by this Article have been

f ol | owed.
(b) For positive results interview the affected
enpl oyee to determne if factors other than illegal

drug use may have caused the result.

(c) Consider any assertions by the affected enpl oyee of
irregularities in the sanple collection and testing
pr ocess.

(d) Based on the above, provide a witten explanation
of the test results to the appointing power or
hi s/ her

Spppel lant has not alleged any failure on the part of the
Departnment to conply with any of the other substance abuse testing
regul ati ons.
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desi gnee. The enployee shall also receive a copy of
this explanation. (Section 599.965)

The Substance Abuse Testing of Appell ant

Since his appointnment on March 16, 1987, Appellant has worked
as a Psychiatric Technician, a Pre-Licensed Psychiatric Technician,
and a Psychiatric Technician Trai nee.

On July 24, 1989, Appellant was served with a Notice of
Adverse Action of dismssal. On August 3, 1989, in return for the
Departnent's rescinding his dismssal from State service
Appel l ant signed a "Contract for Continued Enploynent" (Contract).

The i ntroductory paragraph of the Contract provides that:

Due to your use of drugs/alcohol and the resulting
unproductive performance and/or potential for creating
unsafe conditions at work, it is necessary, as a
condition to your continuing enploynent, for you to
agree to the following...:

The Contract provided that the Appellant maintain physical
sobriety while on duty, and required that he be free of the use,
i nfluence, after effects, or possession of alcohol, drugs, or other
intoxicants while on duty or on stand-by, or when reporting for
duty. To ensure that Appellant remai ned drug and al cohol free, the
Contract required that Appellant submt to drug/al cohol testing at
the discretion of the Departnent for up to one year. The Contract

further provided that Appellant's failure to conply with any of the
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conditions of the contract could or would result in adverse action,
up to and including dismssal.*

Pursuant to the terns of the Contract, on Septenber 4, 1989,
the Departnment required the Appellant to submt a urine sanple for
subst ance testing. When Appel lant gave the sanple, he stated in
witing that he had taken the nedications Actifed, Mdtrin, and
Robi t ussi n.

The sanple was submtted to the Watson Medical Laboratory in
San Bernardino for testing. Mrvin D. Russell (Russell), a nedica
toxicol ogist at the |aboratory, first perfornmed the EMT test which
detected anphetamnes in Appellant's urine. Russell testified that
the use of Actifed, Mtrin and Robitussin could cause the EM T test
to render a false positive result. Russell also performed a TPI A
test on the sanple. The TPIA test also detected anphetam nes.
Russell testified that the TPIA test is not 100 percent effective
and that, although the chance of false positives is very small, the
| egal nedications taken by Appellant could cause a false positive
result.

The Departnent admts that it did not conply with the

“The substance abuse regul ations provide that an enployee in a
"sensitive position wmay be substance tested when there is
reasonable suspicion to believe the enployee violated the
proscription agai nst drug and al cohol abuse as set forth in section
599.960(b). In addition, if an enployee admts to a violation of
599.960(b), the enployee may be required to submt to periodic
testing as a condition of remaining in or returning to
State enpl oynent. (Section 599.960(c))
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substance abuse regulations, despite the fact that Appellant
contended that he had taken l|egal nedications that he believed
could cause a false positive result. Appel | ant' s substance abuse
test results were not released nor reviewed by a Medical Review
Oficer. Appellant was term nated based upon the results of the
drug test for having "reported for duty wi th neasurabl e anounts of
Anmphetamnes in...[his] system in violation of the Contract
requirenent that he "...maintain physical sobriety....". At the
Skelly hearing, Appellant provided the Executive Drector of the
Departnent, who served as the Skelly hearing officer, wth a |ist
of the | egal nedications that he had taken and that he believed had
caused the drug test to yield a false positive result. The
Executive Director testified he was not aware of the requirenent

that test results be reviewed by the Medi cal Review Oficer.

| SSUE

Whet her, in substance abuse testing the Appellant, the
Departnment was required to conply with the substance abuse testing
procedures set forth in Title 2, California Code of Regul ations,
section 599.960, et seq., a particularly section 599.965 which

requires that test results be reviewed by a Medi cal Review Oficer?
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DI SCUSSI ON

Even though the substance abuse test in question took place
el even (11) nonths after the effective date of the regulations, the
Departnment admttedly did not conply with any of the procedures set
forth in section 599.9665. The Departnent advances severa
argunents as to why it was not required to adhere to the procedures
set forth in the regulations. First, the Departnment contends that
conpliance with the regulations is voluntary. The Departnent bases
this argunent solely on the plain | anguage in the regul ation which

provi des:

Section 599.960. GCeneral Policy.

(a) It is the purpose of this article to help ensure
that the State workplace is free from the effects of
drug and al cohol abuse. These provisions shall be in
addition to and shall not be construed as a required
prerequisite to or as replacing, limting or setting
standards for any other types of provisions available
under law to serve this purpose, including enployee
assi stance, adverse action and nedi cal exam nati on.

The Departnment does not articulate any rationale for its
interpretation of the above-quoted | anguage and we do not find any
support in the quoted | anguage, or anywhere in the regul ations, for

the Departnent's position that conpliance with the regulations is
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discretionary rather than mandatory. W find that the only thing
discretionary about the regulations in question is that the
enpl oyi ng agency has the discretion to determne whether it wants
to utilize substance abuse testing at all. The |anguage in
question sinply makes clear that substance abuse testing is not
preenptive of other approaches to the substance abuse problem It
assures the enploying agency that it need not use substance abuse
testing to achieve the goal of "a State workplace...free fromthe
effects of drug and al cohol abuse,” but may continue to address
substance abuse problens through the use of enployee assistance
prograns, adverse actions and nedical exam nations. Should a
departnment decide to wuse substance abuse testing, however
conpliance with the procedures set forth in the regulations is
absol utel y nandatory.

The Departnent also argued at the hearing that it had been
instructed not to inplenent the drug testing program until all of
the elements of the program were in place including the execution
of contracts with l|aboratories for testing, the designation of
collection sites, and the hiring of nedical review officers. Based
on a nenorandum from DPA dated March 1, 1990, the ALJ found that
the contracts for nedical review officer services did not becone
operational until March 1990. The nenorandum provided, in part, as
fol | ows:

To assist in the inplenmentation of the substance
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testing program for current enployees in sensitive
positions, the Departnment of Personnel Admnistration
(DPA) has established central resources for urine sanple
collection, laboratory analysis, and nedical review W

expect that nost agencies wll find them to be the
easiest way to neet the technical and procedura
standards in the substance abuse rules. Depart nent s

nmeeting the requirenents specified below are now
authorized to use this system for reasonable suspicion
testing of enployees serving in positions for which the
sensitive designation process has been conpl et ed.

W reject the argunment that enploying agencies were not
obligated to follow the DPA regulations until March 1990 and that,
therefore, the Departnent did not have to foll ow the procedures set
forth in those regulations when it tested Appellant in |ate 1989.
First, even assumng the Departnent had been instructed not to
i npl enent the substance abuse testing program set forth in the
regul ations, as testified to by the Departnent's personnel officer,
then it should not have been doing substance testing at all. The
Departnment was not free to inplenent only those elenents of the
programthat it chose to inplenent while ignoring those aspects of
the programit found inconvenient or distasteful.

Second, if the Departnent chose to utilize substance abuse
testing, the Departnent could have conplied with the regulations as
of COctober 1988, their effective date, even before DPA had taken
steps to facilitate the procedures specified in the regul ations.
As noted in the above-quoted nmenorandum the central resources

est abl i shed by DPA may have provided "the easiest way to neet
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technical and procedural standards in the substance abuse rules,”
but they certainly did not provide the only way. Wth respect to

the Medical Review Oficer requirenents, section 599.965 provides

that: "Each appointing power shall designate one or nore Medical
Review O ficers, who shall be licensed physicians...." (Section
599. 965) . Thus, if the Departnment wanted to utilize substance

testing, it could have designated one of its |icensed physicians to
be the Medical Review Oficer and conplied with the mandates of the

regul ati ons.

CONCLUSI ON

The Departnent's failure to conply with the law as set forth
in the DPA's substance abuse testing regulations is material, since
Appel | ant had taken three |egal nedications that could have caused
his substance abuse test to yield a false positive reading for
anphet am nes. The apparent purpose of the requirenent that a
Medi cal Review Oficer review positive test results and interview
t he enpl oyee who has tested positive is to assure the integrity of
the process and the accuracy of the results. The Departnent's
failure to abide by this requirement not only rendered the test
results thensel ves suspect, but also denied appellant his right to
have questionable test results reviewed by a trained Medi cal Review

O ficer before those results were forwarded to and accepted as
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accurate by his appointing power.

Since the sole cause for Appellant's dismssal was his
failure to "maintain physical sobriety,” and since the only
evidence of that failure was procured in violation of the
saf eguards set forth in the substance testing regul ations and nmay
therefore be unreliable, we have no choice but to overturn the
di sm ssal and order Appellant reinstated wth back pay and benefits

as provided by |aw.?®

ORDER

Upon the foregoing findings of fact and conclusions of |aw,
and the entire record in this case, and pursuant to Governnment Code
sections 19582 and 19584, it is hereby ORDERED t hat:

1. The above-referenced adverse action of dismssal taken

agai nst Bruce Harrington is revoked.

°This Board has, in the past, declined to sustain discipline
based solely upon the results of substance abuse tests in cases
where the order to submt to the test was illegal (In the Matter of
t he Appeal by Reginald Cobb (1991) SPB Case No. 25827) or where the
tests were not "consistently run in a reliable fashion to produce
trustworthy results.” (In the WMtter of the Appeal by Jerone
Warfield (1989) SPB Case No. 24502). Although these cases are not
precedential, they have persuasive value. The courts have applied
the exclusionary rule to exclude inproperly obtained evidence from
di sci plinary proceedi ngs where the objective of deterrence would be
served. See Dyson v. State Personnel Bd. (1989) 213 Cal. App. 3d
711. In this case, exclusion of substance abuse test results from
consideration not only deters nonconpliance with DPA s substance
abuse testing regulations, but also assures that discipline wll
not be inposed based on a possibly false positive test result.
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2. The Departnent of Mental Health and its representatives
shall reinstate Appellant Bruce Harrington to his position of
Psychiatric Technician and pay to him all back pay and benefits
that would have accrued to him had he not been wongfully
t er m nat ed.

3. This matter is hereby referred to the Admnistrative Law
Judge and shall be set for hearing on witten request of either
party in the event the parties are unable to agree as to the salary
and benefits due Appellant (Governnent Code section 19584).

4. This opinion is certified for publication as a

precedenti al decision (Governnent Code section 19582.5)

STATE PERSONNEL BQARD*

G air Burgener, Menber
Alice Stoner, Menber
Lorrie Ward, Menber
R chard Carpenter, Menber
*President R chard Chavez did not participate in this decision.

| hereby certify that the State Personnel Board nmade and
adopted the foregoing Decision and Order in Case No. 26876 at its
nmeeting on Septenber 3 and 4, 1991.

GLOR A HARMON
doria Harnon, Executive Oficer
St at e Personnel Board




